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ABSTRACT 

This booiaet contains two papers on Western European 
countries* attempt to deal with illegal immigration through employer 
sanctions. In ••Deterrence without Discrimination, •• Mark J. Miller 
discusses the sanctions employed by France and the Federal Republic 
of Germany (FRG) . Evidence from the early years of enforcement 
reveals that due to poor interagency cooperation, insufficient 
enforcement personnel, and mild penalties, the sanctions appeared to 
have failed. However, in the early 1980s, when France and the FRG 
toughened their enforcement, the evidence indicates that job 
discrimination against North African Arab'; did not increase, cuid 
Europeans now regard the sanctions as necessary to combat the 
exploitation of illegal immigrants. Malcolm R. Lovell, Jr. draws on 
Miller's analysis in "Europe's Lessons for America'^ and perceives the 
European experience as an important lesson for the United States. In 
the Uniced States, the Department of Labor, the Social Security 
Administration, and the Internal Revenue Service need to play major 
roles in the enforcement of sanctions, while employer cooperation 
with these agencies is vital. The U.S. Immigration ctnd 
Nationalization Service must be fully supported by Congress, cUid the 
re-evaluation of fines and penalties must occur on a regular basis. A 
conclusion of both papers is that employer scuictions are not a 
cure-all for the complex problem of illegal immigration in Europe or 
the United States. (DJC) 
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4 EXECUTIVE SUMMARY 



Faced with mounting illegal immigration, most major continental 
Western European countries adopted employer sanctions a decade ago 
In their studies of the European experience, Mark J. Miller, a scholar 
on Luropean migration, and former Undersecretary of Labor Malcolm 
R. Lovell, Jr., take differing perspectives: Miller documents the Euro- 
pean reconl for making sanctions work without discrimination- Lovell 
examines the successes and failures of European enforcement for its 
lessons for U.S. policymakers as they prepare to implement employer 
sanctions in mid-1987. From their different vantage points, both ob- 
servers conclude that Europe's experience shows sanctions can work 
and that it is relevant for the United States. 

Reviewing the often misinterpreted European experience with sanc- 
tions. Miller finds that enforcement did in fact lag at the outset in 
France and the Federal Republic of Germany (FRG) because of poor 
interagency cooperation, insufficient enforcement personnel mild 
penalties, and indifference among some public prosecutors and judges 
leaving some outside observers to conclude that sanctions h?d failed." 

But the French and Germans began toughening enforcement and 
penalties in the eariy 1980s, boosting fines and tightening coordina- 
tion among enforcement agencies and police. France deployed more 
labor inspectors and set up new regional enforcement machinery lb 
counter poor public understanding and bureaucratic and judicial in- 
difference, European governments publicb.ed the abuses of illegal alien 
employment and reaffirmed enforcement priorities. They stressed ex- 
emplary action against notorious violators as an incentive for volun- 
tary compliance and devised new tactics for employee who hid behind 
dummy fronts or subcontractors. With these measures. Miller finds 
citations and fines rose sharply and voluntary compliance improved' 
In 1985 France, the FRG , four other European nations, and Hong Kong 
assured the U.S. General Accounting Office that sanctions were de- 
terring illegal immigration. 

Miller concludes that sancuon: in France caused no increase in job 
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discrimination against persons of North African Arab origin, the eth 
nic group most analogous to U.S. Hispanics. Rather, mosc Europeans 
regard sanctions as necessary to combat the discrimination inherent 
in the exploitation of illegal aliens and to ease the integration of legal 
immigrants. 

Building on Miller's analysis, Lovell finds valid lessons in both Eu- 
rope's successes and failures. Lovell sees the United States as more 
endowed than Europe with a tradition of voluntary compliance among 
employers who, with proper leadership, will come to accept employer 
sanctions as a good business practice. 

Other lessons Lovell draws from his assessment of Europe's perfor- 
mance are: 

— The Department of Labor must play a critical enforcement role 
as its counterparts in Europe have. Success will demand that La- 
bor increase significantly its wage and hour compliance staff and 
involve in the effort ot'.er Department of Labor activities that are 
in close touch with the workplace. 

— Diverse government agencies dealing with social welfare, taxes, 
labor, agriculture, and law enforcement hav> been brought into 
Europe's enforcement effort. Similarly, the United States must tap 
the information and enforcement potential of such agencies as So- 
cial Security and Internal Revenue, as well as state and local la- 
bor standards and law enforcement agencies. 

— The European experience with employers confirms the obvious: 
their cooperation is vital. Their interest in clear and unburden- 
some identification and paperwork procedures and m consistency 
of enforcement must be respected. Uneven enforcement among 
regions or industries could distort business competition and 
alienate employers. 

— The European experience also reaffirms what has long been clear 
to the Immigration and Naturalization Service (INS): it must make 
best use of scarce personnel by concentrating on notorious viola- 
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a tx)rs, choosing its initial cases with care to avoid early, orecedent- 
^ setting defeats. 

- INS must have the full additional funding and personnel directed 
by Congress, now and in the future, with more of the cost of en- 
forcement recovered through more realistic fees for services or 
through steeper fines and forfeitures. 

- There must be sustained, high level support for the effort in Con- 
gress and the executive branch, particularly as enforcement sue- 
So? '° ^'"^'^ '"'^'"^^^ '"^''^"^ '"^S^' foreign 

- Fines and penalties must have regular reevaluations to see that 
they are not too mild to deter, as they were initially in Europe. 

- Some European employers showed remarkable adaptiveness in hid- 
ing behind subcontracting or dummy fronts. Another likely tactic 
for some employers is to shift the costs of possible penalties to 
their illegal alien workers. Such abrses must be countered by spe- 
cial vigilance, exemplary penalties, cooperation where possible 

. with labor organizations, and the broadest possible interpretation 
of the new law's prohibitions against these practices. 

- Reliable and secure identification is a major enforcement advan- 
tage for the Europeans, who have shown that it is not inconsis- 
tent with democratic values. For the United States, secure 
Identification would be the single most important step toward ef- 
fective enforcement, while relieving employers of the burdens of 
demoralizing uncertainties, threats of discrimination charges, and 
heavy paperwork. 

Lovell finds that the prospect of heavy legal immigration and amnesty 
for up to 3 9 million more migrants over the next ten years lends spe- 
cial imniediacy to Europe's emphasis on employer sanctions as en- 
Ughtened labor legislation essential to integrating aliens and protecting 
them from exploitation. 

ERIC 8 



Lovell joins Miller in finding that neither in Europe nor in the United 
States are employer sanctions a cure-all for the complex problem of 
illegal immigration: they must be used with other coordinated man- 
power, economic, foreign trade, and law enforcement policies. For 
Lovell, high among those policies are more efficient use of the U.S. 
labor force and the end of protection and labor subsidies for ineffi- 
cient industries dependent on cheap foreign labor. He concluc^es that 
employer sanctions, rather than a burden, can support the U.S. quest 
for competitiveness by stimulating employers to optimize their use 
of labor and capital in their investment choices. 
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10 



10 Introduction: Confusion About Europe's Experience 

**Employer sanctions have^ proven to be ineffective deterrents to ille- 
gal immigration in at least twenty nations, according to tlie U S 
General Accounting Office (GAO)/' reported the May 30; 1985 Wall 
Street Journal} Reports such as thia have fueled opposition to adop- 
tion of employer sanctions in the United States, even though a follow- 
up GAO evaluation in 1985, noting that its 1982 conclusions had been 
misinterpreted, found that officials in seven of nine countries surveyed 
believed illegal immigration would be worse without sanctions. 

The wisdom of imposing employer sanctions was hotly debated in 
the United States during the decade and a half that Congress consid- 
ered the immigration reforms fina:iy enacted in October 1986 This 
situation contrasts sharply with continental Europe where employer 
sanctions were adopted with little or no public debate and a broad 
consensus in favor of the concept exists. In the United States, critics 
have warned that employer sanctions would lead to additional em- 
ployment discrimination against Hispanics. Fear of employer sanc- 
tions possibly leading to additional discrimination against immigrants 
and minorities was a factor in the British decision not to adopt them 
And there have been concerns expressed in other European coun- 
tries with significant minority populations comparable to Hispanics 
in the United States. In the single most illuminating case, however 
employer s^^nctions in France do not appear to have resulted in addi- 
tional discrimination against the French citizenry and legally-resident 
alien population of North African background. 

In marked contrast to the American and. to a much lesser extent 
the British situation, employer sanctions are widely understood in 
continental Europe to be a means of preventing the discrimination 
inherent in the exploitation of illegal immigrants by wayward em- 
ployers. The possible discrimination-engendering effects of employer 
sanctions simply have not been an issue in France and other con- 
tinental European countries with which the author is familiar. The 
transatlantic contrast in perceptions seemed sharpest when all ma- 
jor Democratic candidates for the U.S. Presidency in 19&^i declared 
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their opposition to the Simpson-Max^.oli legislation on Uie ground that 
the legislation, and in particular employer sanctions, would lead to 
additional djscrimination against Hispanics. At roughly the same time, 
the Socialisf government in France was announcing steps to enhance 
enforcement of various laws intended to curb illegal immigration 2 

Despite important dissimilarities between the various major migrant- 
receiving countries of Western Europe and the United States, West- 
ern European experiences with employer sanctions may have impor- 
tant implications for U.S. views on employer sanctions and their 
implementation. Several continental European states have had em- 
ployer sanctions for a decade now, most notably France and tlie FRG. 
This time span permits tentative analysis of possible repercussions 
of employer sanctions and of their effectiveness in curbing illegal im- 
migration. 



The French Experience: Stronger Enforcement Since 1982 

In 1975, the French government set up a **judicial mission** to coor- 
dinate the actions of public authorities aimed at suppressing illegal 
immigration and employment.^ An interagency group, the Inter- 
ministerial Liaison Mission to Combat Manpower TVafTicking, was offi- 
cially instituted in 1976, the same year in which employer sanctions 
became operative. In July 1976, a law went into effect that reinforced 
penalties against individuals who aided illegal immigration and created 
an administrative penalty for employers of irregular-status migrants, 
requiring them to pay to ONI, the French immigration agency, u sum 
equivalent to five hundred times the minimum hourly wage for each 
worker illegally employed. In 1 980, the fine was 4,275 francs (^about 
$1,000).^ This administrative fine was automatic in principle, above 
and beyond any penal sanction that might be imposed on an offend- 
ing employer, including imprisonment from one to two months and 
longer in the case of repeat offenders. For many years, actual collec- 
tion of the administrative fine was haphazard as complaints against 
employers were not communicated properly to the ONI and many 
offenders were not located. Enforcement of the fine, however, has im- 



1 2 proved in recent years. According to the first annual report of the In- 
■-^ terministerial Liaison Mission, the government chose to emphasize 
control over the employment of aliens more than other possible solu- 
tions to illegal migration and employment because limiting the entry 
of aliens into France was impractical.^ 

One of the major functions of France's Interministerial Liaison Mis- 
sion is to keep track of enforcement of the panoply of laws aimed 
against illegal immigration and employment. Employer sanctions are 
only part of an impressive legal arsenal that has built up. An: over- 
view of overall legal enforcement since 1976 as measured by legal 
complaints (proces-verbaiuv) made by various enforcement agencies 
reveals a 1976 upsurge in enforcement followed by a decline, precipi- 
tous in 1977, 1978, and 1981, prior to a dramatic resurgence in 1982 
and 1983. The upsurge in enforcement since 1982 mainly can be at- 
tributed to the police and labor inspectoi-s. 

The number of infractions by employers against section L341-6 of the 
Labor Code, which specifically penalizes employers for hiring irregular- 
status aliens, in 1C76 and 1977 amounted to 1,624 and 2,208 respec- 
tively.^ The level of enforcement of employer sanctions strictly speaking 
correlates closely with ups and downs in overall enforcement of laws 
against illegal immigration and employment. 

The annual report for the year 1979 by the Interministerial Liaison 
Mission Su*.imarized. the first four years of enforcement of the 1976 
law reinforcing employer sanctions as follows: 

**After four years of functioning, it is necessary to recognize 
that the objective was not totally attained and that irregular- 
status alien employment remains an important problem both 
with regard to the employment situation and on the social 
and human level of those workers themselves. On the other 
hand, it is difficult to evaluate the number of clandestine for- 
eign workers and thus to know whether it is more important 
in 1980 than it was in 1976.^^7 

Evaluation of the effectiveness of employer sanctions over the 1976- 
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1979 period was complicated by a number of factors. Among them 
was the continuation of France's legalization of certain classes of for- 
eign residents. A number of ^^exceptional" collective legalizations oc- 
curred during this period, particularly in the spring of 1980 when 
some four thousand Parisian garment industry workers, primarily 
TYirks, were granted legal status.^ The legalizations diverted enforce- 
ment manpower as a good number of labor inspectors, who are al- 
ways in short supply, were involved in carrying it out? 



Initial Obstacles to Enforcement 

Among the barriers to more effective enforcement during this period, 
certain problems stood out. Many employers adapted to employer 
sanctions by masking their activities. Hence, enforcement became an 
increasingly complicated matter requiring dose cooperation among 
various agencies — cooperation that was not always readily forthcom- 
ing. There also was a dearth of specialized agents, particularly labor 
inspectors, to enforce the laws. Many labor inspectors were uncom- 
fortable with employer sanctions and other laws aimed against ille- 
gal migrant residency and employment. In 1978, only a little more 
than 1 percent of the total legal complaints filed by labor inspectors 
concerned infractions pertinent to foreign laborJ*^ There appeared to 
be a large gap between the perceived threat of illegal immigration 
on the governmental level and perception of the phenomenon by the 
judiciary and local officials. Employer sanction:; simply were not en- 
forced in many areas in southern France" and judges often did not 
punish offending employers.*^ still, the concept of employer sanctions 
was far from discredited. Employer sanctions had only been in exis- 
tence for a few years and one would normally expect quite a number 
of initial coordination and implementation problems. The Socialist vic- 
tories in the 1981 presidential and legislative* elections would have 
important effects upon enforcement. 



Initial German Enforcement Problems 

Similar barriers to more effective enforcement of employer sanctions 



While there certainly were numerous obstacles to 
employer sanctions in the FRG apparent 
^ agreement that 

.t^tZ^ sanctions were a necessary component of any 
strategy to curb lUegal alien residency and employment. 



14 vvere also apparent in the German context by 1981 As in France 

emlvmeri '""^^"^^^ illegal immigration and 

employment The German employer sanctions, strictly speaking, are 

\Zt f ^^-^ ""^ 229 of the Employment P?omo 

tion Act and include fines, pnson terms, and a requirement for em- 
ployers to pay for an alien's trip home. 

A large number of employers of irregular-status aliens receive wam- 
hf lo"" ^' ^ focussed on employers who repeatedly flout 

the laxv and who most exploit aliens. Enforcement of employer sane 
tions ,s limited to specific individuals, as firms cannot bTpSS 

By 1981, the estimated number of irregular-status migrants in the 

H^^t^n"-^''^ 2^°'^° ^bout the same sS as the es- 
timated imegular-alien population in France at the time." The prob- 
lem of Illegal alien employment was particularly severe in the FRG's 
cons ruction industry and in hotels and r^tauranta Employers of ille- 
iniuS' f ^''f d huge profits, particularly in the construction 
fnH fS^f^ '"""'^ 'he books (Schtvar:^arbeit), 

and therefore employers would not pay high German payroll taxes 
In some instances, the 50,000 deutsche marks (S25,000) penalty foS- 

employers^ They simply made so much illegally that the employer- 
sanction fine was derisory-. R,or coordination and corSmuSfon 
rrpS";?"""' "^'"'''^ ^'^""S with illegal alien employment ham 
pered follow-up prosecution for violation of social security laws Pro- 
hibitions against the sharing of information between various agenc es 
also hampered enforcement. The official in charge of enforcement of 
employer sanctions in the German Federal Ministry for Ck So- 

n PnS™. ? f ^^^'^ certainly were numerous obstacles 

horo , employer sanctions in the FRG apparent in 1981 

« nplt^ '^"^^ ^"^^ ^"^""^^^ that employer sanctions vver^ 
and eiJpKmeT"' '"^ ''""'"^ '° '"'^ """" '"^^'^^"^ 
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It is important to stress the linkage made by the French 
government between curbing illegal alien employment 
and residency on one hand, and the integration of 
resident alien communities on the oUier, as it closely 
resembles the rationale behind the immigration control 
legislation in the United States. Illegal alien immigration 
and employment is recognized as jeopardizing the status 

of legally resident aliens. 



Stricter French and German Laws 

In 1981, both the French and the German governments passed new 
law^ reinforcing employer sanctions. The Germans increased the max- 
imum fine per alien employed to 100,000 deutsche marks, (850,000) 
effective January 1, 1982. lb improve coordination among various 
agencies and levels of government, the Federal Labor Office estab- 
lished a network of twenty-five priority offices for combatting illegal 
employment.i^ An important difference between France and the FRG 
arises from the broader, more inclusive, German approach to com- 
batting illegal alien employment. In France, illegal alien employment 
is seen as a specific aspect of the broader problem of the underground 
economy, but the Interministerial Liaison Mission's authority is res- 
tricted to coordinating measures against illegal alien residency and 
employment only. In the FRG, the agencies involved are authorized 
to coordinate enforcement of law against employment in the under- 
ground economy in general. 

In France, the law of October 17, 1981, made employment of irregular- 
status aliens a criminal offense subject to fines of 2,000 to 20,000 
francs (S285 to $2,850) and imprisonment from two months to a year. 
For repeat offenders, the prison term could reach two years and the 
fine forty thousand francs. Separate fines could be imposed for each 
individual alien involved."^ The French government, however, simul- 
taneously announced a legalization program and employer sanctions 
were not to be enforced until it ended. The legalization period took 
longer than expected as additional categories of aliens, such as sea- 
sonal workers, were permitted to apply. Hence, the marked drop in 
enforcement of employer sanctions in 1981 is a direct consequence 
of French legalization policy. 

Enforcement of employer sanctions did not resume in France until 
well into 1982. Still later, on August 31, 1983, the French govern- 
ment adopted a series of measures proposed by the Interministerial 
Liaison Mission which simultaneously aimed at reinforcing the effort 
to curb illegal alien residency and employment while promoting the 
integration or **insertion'' of legally resident alien communities in 
France. It is important to stress the linkage made by the French 



government between curbing illegal alien employment and residency, 
on one hand, and the integration of resident alien communities on 
the other, as it closely resembles the rationale behind the immigra- 
tion control legislation in the United States. Illegal alien immigration 
and employment is recognized as jeopardizingrthe status of legally 
resident aliens. This linkage was made explicit in the 1983 annual 
report of the Interministerial Liaison Mission. 



•'Stopping clandestine immigration, combatting employers of 
irregular-status aliens, and controlling migratory flows effec- 
tively constitute a priority objective (for the French govern- 
ment). Failure in this case would put in doubt the insertion 
of legally resident alien communities in France." 

The August 31, 1983, measures increased the administrative fine for 
employers of irregular-status aliens from five hundred to two thou- 
sai^d times the minimum hourly wage for each alien illegally em- 
ployed. As of January 1, 1985, the administrative fine was 26,340 
francs.»»The Interministerial Liaison Mission staff was increased, al- 
lowing the Mission to open up a regional office in Marseille. The num- 
ber of specialized labor inspectors was authorized to increase to 
fifty-five. Police forces were also authorized to assign higher priority 
to immigration law enforcement, particularly in areas of the South 
with large concentrations of illegal immigrants.'^ In September, the 
senior French judicial official reiterated to all public prosecutors the 
government's view of the grave consequences of illegal alien employ- 
ment and called upon prosecutors to step up enforcement of laws pro- 
hibiting illegal alien employment. Prosecutors were also asked to 
"rigorously apply" the text of the laws concerning penalties 2<> 

In June of 1984, the French created the first of twenty-three priority 
departmental (county) coordinating committees, which had been 
previously authorized by a government memorandum of November 
21, 1983 2' Their objective was to facilitate the exchange of informa- 
tion so as to more effectively detect and sanction violations stemming 
from illegal alien employment. 



The tone of recent French government assessments of 
their policy against illegal immigration and employment 
has been quite npbeat. There clearly is an ofDcial 
perception that enforcement of employer sanctions is 

beginning to bear fruit. 



In France, an ^^encouraging balance sheef 

The end of legalization in France combined with the measures taken 
in 1983 and 1984, have resulted in a marked increase in enforcement 
of laws against illegal immigration and employment as measured by 
legal complaints communicated to the Interministerial Liaison Com- 
mittee. The total of 2,245 procesverfeaz^^r communicated to the Mis- 
sion in 1933 was the highest ever. The number of proces verbaux 
for infraction of the Labor Code provision which prohibits employ- 
ment of irregular-status aliens, rose from 549 in 1982 to 947 in 1983. 
Th^: record number of 2,266 total proces verbaux had already been 
surpassed by mid-1984 as some 2,519 legal complaints had been com- 
municated to the Mission by March of 1985.^^ 

The increase in legal complaints was matched by increased court ac- 
tion, enforcement of the administrative fine, and penalties against em- 
ployers of irregular-status aliena About thirteen hundred court 
decisions ordering employers to pay fines of at least two thousand 
francs were made during 1983. In F^ris, the first six months of 1984 
witnessed a 50 percent increase in the number of persons found guilty 
of employing illegal aliens relative to the 1983 period.^^ The Director 
of the Interministerial Liaison Mission summed up the judiciary's han- 
dling of employer sanctions over the first six months of 1984 as follows: 

**The sampling of judgements rendered during the first half 
of 1984 by various courts appears to us as very indicative 
of the current tendency toward hardening of legal counter- 
action v?3 a vis employers of irregular-status aliens. The great 
majority of fines are to be found from now on above the mini- 
mum provided by the law, which denotes a clearcut under- 
standing by the courts of matters connected to manpower 
trafficking; '24 

The tone of recent French government assessments of their policy 
against illegal immigration and employment has been quite upbeat. 
There clearly is an official perception that enforcement of employer 
sanctions is beginning to bear fruit. The 1981-1983 period is seen 
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\^ 3S a stage where the policy instruments decided upon in 1981 were 
• broken in;'' The policy outlined in 1981 on paper has since taken 
concrete form. In March of 1985, Mrs. Georgina Dufoix, the Minister 
of Social Affairs and National Solidarity and the spokesperson for the 
French government, declared that the results of enforcement of laws 
against illegal immigration and employment have a **. . . very en- 
couraging balance sheet.' '^s 



Western Europe's Ck>ininitinent to Enforcement 

The French government clearly intends to pursue its current strategy 
against illegal immigration and employment. Employer sanctions play 
an important role in that strategy. Much the same can be said for the 
rest of continental Europe. The Swiss decision to adopt employer sanc- 
tions in 1984 seems to confirm the trend. The most recent German 
government report on enforcement of laws against black market or 
illegal employment in general suggests that the number of illegal aliens 
in the FRG may have decreased in recent yean;, but that it would 
be difficult to attribute any decrease to enforcement of laws such as 
employer sanctions.^® 

In September, 1984, the Parliamentary Assembly of the Council of 
Europe adopted a recommendation to the Committee of Ministers on 
Clandestine Migration in Europe which strongly endorsed the con- 
cept of employer sanctions. The recommendation called for '\ . . lay- 
ing down severe administrative and legal sanctions for employers of 
clandestine workers, intermediaries and traffickers, so as to impose 
the same charges on all firms and to prevent illicit migration by provid- 
ing equal treatment and working conditions for migrant worters."27 

Employer sanctions are components of broader strategies to curb ille- 
gal immigration and employment. Alone, they are not seen by West- 
em European governments as a possible panacea for the profoundly 
complex phenomenon of illegal alien immigration and employment. 
They are, however, generally perceived as a valuable, indeed neces- 
sary, deterrent. Illegal immigration and employment is viewed as a 
long-term and likely increasingly severe problem in Western Europe. 




• • .the publicity campaigns undertaken to sensitize 
judges and the public at large to the perceived 
prejudicial consequences of illegal alien employment 
seem to have had an effect in both countries. Judiciaries 
now seem to be reponding to calls for firmer 
enforcement of laws prohibiting illegal alien 

employment. 



Employer sanctions are valued as a medium-term public policy in- -i q 
strument, but there are few illusions that employer sanctions alone 
could "solve'' the problem over the Jong run. 

The Western European experience with employer sanctions over the 
past decade reveals a number of problems and issues associated with 
laws penalizing employers for hiring irregular status aliens. Perhaps 
the most important of these problems is a lack of general understand- 
ing of the phenomenon of illegal migration. Insufficiently understood 
is that employer sanctions represent only a stop-gap measure in the 
absence of an intelligent, long-term public policy response to the prob- 
lem of illegal immigration. Enforcement of Western European employer 
sanctions has been hampered by a lack of understanding of the so- 
ciopolitical and labor market mechanisms which, in a sense, create 
illegal alien immigration and employment. The most recent annual 
report of France's Interminis>terial Liaison Mission, however, suggests 
progress toward understanding the complex reality of the 
phenomenon. 



Publicizing the Costs of Illegal Immigration 

The gap between governmental perceptions of the social disorder 
created by illegal immigration and employment on one hand, and the 
indifference of some institutions and elements of the public at large 
to the problem on the other, also has hindered enforcement of em- 
ployer sanctions. A key component in the overall strategies of several 
Western European governments is publicizing the gravity of the threat 
posed to society by illegal immigration and employment. ^^fei>tem Eu- 
ropean governments have found that their judicial systems in partic- 
ular have been slow to regard illegal alien employment as a serious 
matter. Officials in both the FRG and France complain that judges 
have often been too lax with offending employers. However, the pub- 
licity campaigns undertaken to sensitize judges and the public at large 
to the perceived prejudicial consequences of illegal alien employment 
seem to have had an effect in both countries. Judiciaries now seem 
to be reponding to calls for firmer enforcement of laws prohibiting 
illegal alien employment. 

■so 




J20 ^"^P^^y^^ sanctions, like other laws, are expected to deter certain kinds 
of behavior. Most European employers comply with the laws volur 
tarily. It takesxonsiderable manpower and other resources to penal- 
ize those employers who do not comply. In France and the FRG, 
enforcement of employer srmctions has been limited by manpower 
constraints. Hence, early enforcement strategies have emphasized ex- 
emplary cases to encourage voluntary compliance. 



Employer Ikctics for Evasion 

A minority of employers have responded to employer sanctions by 
going underground or cpncealing their activities through dummy or 
front businesses. The growth of subcontracting in particular often 
makes it difficult for labor inspectors end other agents .to sanction em- 
ployers of irregular-status aliens. Enforcement is complicated by le- 
gal, logistical, and physical constraints but Western European 
governments have incn=^ased the manpower available for enforcement 
and have taken steps to improve coordination between various agen- 
cies and levels of government so as to, prosecute employers hiding 
behind subcontractors, who often are themselves aliens, or using other 
devices to disguise their employment of illegal aliens. 

The complexity of detecting, charging, and prosecuting many offend- 
ing.employers hinders enforcement. This is why specialized agents 
concentrate their enforcement activities on so-called exemplary cases, 
which are likely to.be publicized and perhaps deter some employers 
from engaging in similar unlawftil employment practices. Enfoixiement 
is also targeted against the worst offenders, those employers who most 
exploit irregular-status aliens. In general, the growth of the under- 
ground economy has weakened the deterrent effects of employer 
sanctions. 

In a number of instances, political considerations have limited or 
precluded enforcement of employer sanctions. According to one ob- 
server, Swiss officials frequently *1ook the other way" if irregular- 
status aliens perform employment services regarded as necessary or 
vital.28 Much the same has been true in agricultural areas of south- 
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In France there is little or no evidence that employer 
sanctions have increased employment discrimination 
against citizens and legally resident aliens of North 

African Arab backgrouni!^; 



ern France, such as the Midi although the French government has 
brought charges against a number of farmers. Sou e industries with 
political clout and well-entrenched traditions of using illegal alien la- 
bor have been exempted from enforcement of employer sanctions. In 
cases like these, a long-term approach to eliminatinf .the structural 
causes of illegal alien employment is needed. In these liistances, for- 
eign policy and trade practices become important components of a 
comprehensive approach to immigration policy. Most Western Euro^ 
pean employers, it should be stressed, view illegal alien employment 
as harmful to society and as an unfair labor prac»;ice. 



Employer Sanctions and Discrimination 

The United Kingdom ruled out employer sanctions in part because 
It feared they might lead to additional discrimination against minori- 
ties. Fears of possible discriminatory effects of employer sanctions have 
been voiced in France as well.3<> Nonetheless, putative discriminatory 
effects of employer sanctions have not been an issue in continental 
Europe. In the United Kingdom, the Select Committee on Race Rela- 
tions and Immigration actually recommended that employer sanctions 
be adopted 31 

In France, there is little or no evidence that employer sanctions have 
increased employment discrimination against citizens and legally resi- 
dent aliens of North African Arab background. Under the 1972 anti- 
discrimination law, a citizen or legally resident alien could seek re- 
dress if he or she were discriminated against by employers. Issues 
of discrimination are usually well publicized and often are quite politi- 
cized in France. Unfortunately, discrimination against persons of Arab 
background is a deadly serious and quite pervasive phenomenon; but 
employment discrimination against them appears to arise from fac- 
tors other than employer sanctions. It cannot be ruled out that em- 
ployer sanctions have contributed to a certain stigmatizing of North 
African Arabs which may indirectly affect their employment oppor- 
tunities. Hence, there might be some unintended linkage between the 
French government's campaign against illegal immigration and the 
growing unemployment of Algerians and other North African legal 



Many Western Europeans view the issue of 
discrimination and employer, sanctions in terms other 
than thwe most commonly Heard in the United States. 
J. 8«« iilegai alien employment as inherently 
discriminatory and abusive of the aliens involved. 
U)nsequently, employer sanctions are viewed as a means 
of combatting discrimination and exploitation. 



residents m France.32 But the government views the .mlationship differ- 
ently. Control of illegal immigration and employment is seen as a 
necessary precondition to better integration of France's legally resi- 
dent alien communities. 

S^Sh'^oI' LP?;^"" ^'^^f E"™Pe a^^d most observers 

would ^ree that racism and racial tensions have grown in recent 
years. The French government's viewpoint that continued illegal im- 
migration exacerbates discrimination and resentment against 
loreigners mai<6s sense in Uiis context. Employer sanctionP.'however 
do not appear to have triggered this phenomenon . 

Many Western Europeans view the issue of discrimination and em- 
ployer sanctions in terms other than those most commonly heard in 
the United States They see illegal alien employment as inherently 
discnminatory and abusive of the aliens involved. Consequently em- 
ployer sanctions are viewed as a means of combatting discriminktion 
and exploitation It seems improbable that the International Labor 
Organization (ILO), in Convention 143, would adopt a concept that 
was inherently discriminatory against minorities and against the resi- 
dent alien populations which are the ILO's special responsibility to 
protect. ^ 



Implications for the United States" ~~~ 

There appears to be little factual basis for an argument that employer 
sanctions have not woriced in Western Europe, so they will not woric 
here. Such an argument grossly overstates what can be learned 
tnrough companson and conveniently ignores or distorts thie actual 
western European experience with employer sanctions. Employer 
sanctions simply have not been a major issue in Western Europe. Many 
western European countries have them and view them in a gener- 
ally positive light. The fact that the ILO recommends adoption of em- 
ployer sanctions and that most continental European countries have 
them has had the effect of creating an international norm or expec- 
tation of some significance to the past U.S. debate over their enact- 
ment and the current discussion over their implementation. 
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Employer sanctions are a possible medium-term solution^ 
or more appropriately, partial solution to the illegal 
immigration problem faced by industrial democracies. 
The long-term solution is to be found in decisions which 
restructure labor markets and industries so as to 
eliminate the root causes of illegal immigration and 

employment* 



The Western European experience with employer sanctions suggest 
that employer sanctions are not inherently discriminatory against ra- 
cial or ethnic minorities. There is some potential for possible employ- 
ment discrimination associated with employer sanctions in societies 
hke France and the United States, but the possibility of legal remedy 
and public vigilance should limit this potential problem. This poten- 
tiality should be weighed against salutary effects that can be expected 
from penalizing employers who exploit irregular-status aliens. 

Employer sanctions and labor law enforcement often appear as ele- 
ments of a zero-sum game in the U.S. approach to immigration 
reform-either you have one or the other. The United States clearly 
should take note that labor law enforcement and enforcement of em- 
ployer sanctions go hand in hand in continental Europe. 

Employer sanctions can be a valuable component of a broad strategy 
to combat illegal immigration and employment. Their effectiveness, 
however, is contingent upon a number of factors including, for exam- 
ple, the obvious need to commit sufficient personnel and financial 
resources. 

But the effectiveness of employer sanctions also is linked to a com- 
prehensive approach to illegal immigration and employment. If the 
wrong choices are made in a host of related policy areas, of taxation, 
trade, foreign affairs, and manpower policy, employer sanctions may 
only achieve pyrrhic results. 

This analysis of employer sanctions in Western Europe has attempted 
to illuminate the strengths, weaknesses, and limits of the concept of 
employer sanctions. Employer sanctions are a possible medium-term 
solution, or more appropriately, partial solution to the illegal immigra- 
tion problem faced by industrial democracies. The long-term solution 
is 10 be found in policies whicl restructure labor markets and indus- 
tries so as to eliminate the root causes of illegal immigration and em- 
ployment. 
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Of the European countries surveyed by the General 
Accounting Office (GAO) in 1985, only one, Italy, stiU 
reports that its sanctions laws have faUed to help. Not 
surprisingly, the Italians give as the reasons weak 
penalties and too few enforcement officers. 



28 Similarities in the Migration Experience 

It took the United States fifteen years of legislative travaU to enact 
in late 1986 penalties against employers of illegal aliens, a legislative 
concept that m^'or continental European democracies have accepted 
and regarded as unexceptional for over a decade. The Immigration 
and Naturalization Service (INS), the Department of Labor, and i^ - 
volved U.S. agencies are now on the unfamiliar ground once trod by 
European officials as they search for enforcement strategies that make 
employer sanctions deter illegal immigration effectively, economically 
and humanely when they become fully effective in June 1987. ' 

Most Western European states enacted employer sanctions in the mid- 
1970s (the Federal Republic of Germany (FRG) in 1975, France in 
1976), but effective enforcement did not come immediately or auto- 
matically. This is the first important transatlantic lesson for the United 
States. M^'or European governments went through their own 
prolonged period of trial, error, and adaptation in making the same 
legal concept an effective means of immigration control and protec- 
tion of labor standards. Most of them faced such predictable enforce- 
ment obstacles as unforeseen loopholes, bureaucratic confusion or 
indifference, inadequate enforcement resources, public apathy, and 
toothless penalties. Each country dealt with these problems in its own 
way with varying degrees of success. And for most of them, it took 
five years or more to make the changes needed to make their laws 
begin to work. Now, of the European countries surveyed by the 
General Accounting Ofiice (GAO) in 1985, only one, Italy, still reports 
that its sanctions laws have failed to help. Not surprisingly, the Italians 
give as the reasons weak penalties and too few enforcement officers.* 

Before turning to the European experience with emp'^yer sanctions 
It IS fair to ask what is its validity for the United States*. Are the histor- 
ical, social, and economic conditions of the Western European indus- 
trial nations comparable? Or are they so different from our own as 
to be irrelevant? There are no doubt some great differences between 
our societies; but there are many similarities too and we can learn 
from both. 
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Many Americans are surprised to learn how much we have in com- 20 
mon with Western Europe when it comes to immigration, both legal 
and illegal. Both Western Europe and the United States are advanced 
industrial societies with high standards of living, high employment 
by Third World standards, and low rates of population growth. Both 
societies have long-standing close ties, including past colonial rela- 
tionships, with extensive areas of the Third World where population 
growth has often far outstripped economic growth. Both societies have 
high discretionary income, maturing populations, and a taste for lei- 
sure, which feeds demand for many labor-intensive, low-skilled per- 
sonal services. Both societies have actively recruited foreign low-wage 
labor in the past, or tolerated heavy inflows of it, even allowing cer- 
tain industries to become dependent on it. Growers and some ser- 
vice industries in France and Italy see workers from North Africa as 
essential, just as agricultural and light manufacturing interests in 
California and the Southwest feel an overriding need for Mexican wor- 
kers. Both societies in the past had legal foreign labor recruitment 
policies Braceros in the United States and Gastarbeiter in Europe 
— that fostered the dependence of certain industries and built net- 
works of illegal immigration for use once those programs ended. 

Beginning in the early 1960s, German and French employers were 
permitted unlimited access to foreign workers. Their governments en- 
couraged and participated in recruiting foreign workers. By 1973, 
when the Arab oil embargo triggered a recession and an end to for- 
eign labor recruitment, net legal immigration into France and the FRG 
was more than twice as large as into the United States, with the total 
foreign bom population approaching eight million. 

As in the United States, European employers had discovered that 
aliens are a very desirable work force; they will accept low status, 
dirty jobs ungrudgin^y and at lower pay than native workers would 
demand (though foreign workers in the French automobile industry 
were becoming increasingly militant). The **push'' factors — poverty, 
population growth, unemployment — mounted as fast in 1\irkey and 
Northern Africa as they did in Mexico or the Caribbean. 



Past immigration practices in both Europe and the United States have 
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It was recognition of the ease of iUegal entry that helped 
WT convince first the European states, and then the 
United States, to adopt employer sanctions. When open 
industrial- democracies cannot implement airtight border 
and port of entry controls, they must rely more on 
interior controls, particularly at the work place. 



3Q spawned large welcoming foreign ethnic enclaves and employment 
networks that both attract and help accomodate further illegal im- 
migration. With decolonization since World War II, and the widening 
income gap between have and have-not nations, the United States 
and Europe have become huge cultural and economic magnets for 
restless and ambitious young Third World migrants, further enticed 
by cheap and easy international travel. Both the United States and 
Europe have huge populations of foreign students from the Thiixl 
World, many of whom have used higher education as a path to per- 
manent settlement. Both the United States and European states con- 
front a vast surge of asylum claims as Third World migrants seek 
alternatives to more selective immigration procedures. 

In both Europe and the United States, concern for individual rights 
privacy and due process, and a tendency to regard illegal immigra- 
tion as benign, have trammeled immigration law enforcement. At the 
same time, the United States and Europe have traditions of racial dis- 
crimination, though they have often differed significantly in the tar- 
gets of their discrimination or in the way that discrimination is 
expressed. 

America's dilemma of controlling a long and unguarded border is not 
unique. Despite their considerable efforts to regulate entry at borders 
and airports, the continental European states are quite permeable 
Their frontiers are difficult to monitor and their volume of interna- 
tional travel by air, sea, and land is high. 

France's long borders with Spain and Italy are important entry points 
for illegal aliens from Africa and the Middle East. Senegalese and 
Malian illegal immigrants are smuggled in by Spanish "coyotes" in 
a fashion very similar to that on the Mexico-United States border 
though the volume is much lower. The perilous route across the 
Pyrenees into France has its parallel in the rugged desert stretches 
between Mexico and the United States. And, like the United States 
France has had little success in getting cooperation from its border 
neighbors, Italy and Spain, in suppressing illegal immigration.^ 

It was recognition of the ease of illegal entry that helped to convince 
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first the European states, and then the United States, to adopt em- 
ployer sanctions. When open industrial democracies cannot imple- 
ment airtight border and port of entry controls, they must rely more 
on interior controls, particularly at the work place. 



United States-European Differences 

There are significant differences as well between United States and 
European societies, and they too can give us insights for effective en- 
forcement. The United States is far larger in size and population than 
any single Western European nation. Within our huge nation exist 
broad regional, ethnic, and racial differences. Mining, lumbering, labor- 
intensive agriculture, and the production of other raw material have 
greater relative weight in our economy than in Western Europe's. The 
demand in the U.S. economy for unskilled workers for low-wage, dan- 
gerous, high turnover jobs is greater than in Europe, a trend that has 
been amplified by the rapid growth of the service sector in the United 
States. 

Most European nations are unitary. But our federalism goes well be- 
yond that of even Europe's federal states such as the FRG and Swit- 
zerland in affirming a stronger tradition of decentralization and state 
and local autonomy. These traditions, while revered, make for greater 
unevenness in the application of national law^ and policies and often 
inhibit an active state and local role in such federal concerns as curbing 
illegal immigration. 

Europeans have tended to regard immigration primarily as an option 
to meet labor needs, though France has encouraged it in the past for 
demographic reasons. But in the United States immigration has ac- 
quired a numinous character in our popular history, coming to be 
seen as a vital rite in our national self-expression. Thus, in U.S. poli- 
tics, immigration at times becomes an end in itself rather than a prac- 
tical instrument of manpower or population policy. Fear of 
centralization in the United States and a heightened concern for per- 
sonal rights and privacy have blocked the use of the secure, uniform 
government identification documents that are now taken for granted 
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32 J? niuch of Western Europe. By European standards, America's en- 
tire non-system of personal identification is a ciazy-quilt with basic 
vital statistics documents - the "breeder documents" on which aU 
other ID documents are based - now issued by more than eight thou- 
sand jurisdictions with few safeguards against counterfeiting or fraud. 

The "nation of Voluntary Compliance 

Offsetting some of the enforcement handicaps in the United States 
IS a stronger tradition among Americans of voluntary compliance with 
laws, even those that are bunlensome or inconvenient. 

This spirit of voluntary compliance may offer the best hope for effec- 
tive implementation of employer sanctions. Critics of employer sanc- 
tions have ai:gued that they will blizzard businesses under massive 
record-keeping requirements, or that lai^e numbers of businesses will 
simply Ignore the law. But the historical record of U S employers' 
cooperation in enforcing other federal laws is encouraging On three 
occasions in the last four decades, America's employers have been 
called on to cooperate extensively with the federal government in en- 
forcing fer-reaching federal legislation affecting their work forces- the 

wS'°J? ^ JT'^I-^"^^ ?^ ^"^'^ '^^""^ Pay^" taxes in 1939; the 
introduction of the federal minimum wage laws beginning in 1938 
and the withholding of federal income taxes beginning in 1943 Then' 
as now, opponents foresaw stifling bureaucratic buidens or protested 
against making employers become law enforcers. But the rates of 
vduntaiy compliance by employers, and the efficiency of these lareely 
self-enforced systems, are commendable. A 1979 congressionally or- 
dered study found only 4.9 percent of the nation's 2.6 million em- 
ployers then subject to the Pair Labor Standards Act to be in violation 
of the mmunum wage provision - some of them unintentionallys 
Nmety-three cents of every tax dollar collected by the Internal Reve- 
nue Service comes in through voluntary compliance. 

For employer sanctions as well, enlightened self-interest and civic 
spmt can work together in favor of legality. With proper encourage- 
ment and leadership from the U.S. government, American employers 
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A dear message of the European experience is that 
enforcement of employer sanctions gets best results 
when closely coupled with enforcement of labor laws. 



can come to accept employer sanctions — as have many of their Eu- 
ropean counterparts — as simply a good business practice, a safe- 
guard ultimately for themselves against unfair competition or 
unearned business advantages for the*r competitors. It was enlight- 
ened self-interest that convinced Western Europe's most powerfiil em- 
ployer group, the German Employers Federation (BDA), to endorse 
employer sanctions as needed to prevent exploitation of workers and 
to deter employers from unfair labor practices that undermine the 
German concept of a social state and social partnership. 



Employer Sanctions and Labor Laws: 
An Enforcement Partnership 

A clear message of the European experience is that enforcement of 
employer sanctions gets best results when closely coupled with en- 
forcement of labor laws. The German government requires agencies 
and institutions responsible for social security, job placement, indus- r 
trial health and safety, unemployment compensation and disability * 
insurance, and taxes along with immigration authorities, and the po- 
lice to share information on illegal alien employment. Special legisla- 
tion was needed in the FRG in 1982 to make close information sharing 
possible. A similar commitment to interagency cooperation is appar- 
ent in France, which brought together immigration, law enforcement, 
labor standards, agriculture, social insurance, and revenue agencies 
together in a,hi^-Ievel interagency group to combat manpower 
trafficking. 

The Department of Labor is a key to enforcement success in the United 
States no less than are its counterpart ministries in Europe. Congress 
recognized this in the Reform Act when it authorized in principle, 
but without specific sums, additional funds for the now seriously un- 
dermanned Wage and Hour Division and its OfiBce of Labor's Employ- 
ment Standards Administration Federal Contract Compliance (ESA) 
'\ . .in order to deter the employment of unauthorized aliens and 
remove the economic incentive for employers to exploit and use such 
aliens. (PL 99-603, Sec. Ill (d)) 
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34 ^ ^^"^ a-sizeable infusion of funds if it is to enforce ex- 

isting labor standards laws adequately, much less be effective in en- 
forcing employer sanctions. This is absolutely critical. But the recent 
history and current outlook on the Department of Labor's enforce- 
ment effort are not encouraging. The Wage and Hours Division now 
nas fewer than one thousand compliance officers in the fifty states 
to enforce the Fair Labor Standards Act and other major labor laws. 
Ihe number of covered employere and the Division's tasks have grown 
steadily with the economy, but the Division's enforcement manpower 
has actually declined since its peak in 1979. Newly legalized aliens 
SllfoJ'i^' u ^^""^ ^^Se claims, adding further to ESA's 
workload. The number of unattended complaints of F^ir Labor Stan- 
dards Act violations nearly doubled between 1982 and 1986 Despite 
the new law's exhortation. Labor's initial budget proposals for 1988 
allow further reductions in personnel for enforcement of wage and 
hour and federal contract compliance. Adding general employer sanc- 
tions to the Division's overburdened agenda without major person- 
nel additions will risk a massive enforcement failure that could write 
early doom for the overall credibility of the Immigration Reform Law. 

As Europeans learned from early enforcement disappointments the 
clearest test of a government's determination to enforce employer 
sanctions effectively is its willingness to commit the resources in 
money and trained personnel needed. A buildup of ESA's staffing 
would yield the added benefit of improved labor standards for much 
of our low-wage working population already hard-pressed by a chang- 
ing economy and international competition. Chiefly ESA's wage and 
hour and federal contract compliance arms should have compliance 
staff increases of the same order as those ordered for INS by the Rp- 
form Act - not less than 50 percent. ^ 

The Department of Labor's experience in enforcing the Farm Labor 
Contractors Registration Act also revealed an institutional conflict of 
interest: the concern of compliance officers that illegal aliens fearing 
exposure to INS would be reluctant to complain to them of other la- 
bor standards violations." Some European labor enforcement officials 
were reluctant to enforce employer sanctions because of similar feel- 
ings - a reluctance European officials worked to overcome with 
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The European experience also argues for closer 
cooperation among Cabinet level agencies. U«S. agencies 
with much to contribute would be the Social Security 
Administration and the Internal Revenue Service (IRS). 



stronger leadership and more enforcement specialization. Obviously, 
if such conflicts of interest persist, they must be resolved if the Depart- 
ment of Labor is to contribute fully to enforcement. 

Enforcement could also be strengthened if other functions of the 
Department of Labor whose activities put them in close contact with 
the workplace were to share information about patterns of illegal alien 
employment. 

Federal and state emploj'ment offices must develop rigorous, consis- 
tent and uniform standards for verifying the work eligibility of appli- 
cants before making referrals. Current legislation makes verification 
of referrals optional for state employment services. The prospect of 
federally supported agencies referring aliens barred by federal law 
from working would hardly be positive leadership. It would be in the 
interest of employers to insist that state employment services carry 
out this responsibility. State agencies would gain by assuming this 
enforcement role. 



Government-Wide Cooperation 

The European experience also argues for closer cooperation among 
Cabinet level agencies. U.S. agencies with much to contribute would 
be the Social Security Administration and the Internal Revenue Service 
(IRS). Consistent with current privacy rules, the Social Security Ad- 
ministration should share with enforcement agencies information 
about presumptive employers of illegal aliens that have come to its 
attention in the course of its normal investigations. Current working 
arrangements between INS and the Inspector General of the Depart- 
ment of Health and Human Services should be expanded and strength- 
ened to probe social security non-compliance and identification fraud. 
The 1976 tax reform legislation curbed the access of INS to Social 
Security and IRS files, weakening an important enforcement tool. INS 
should be allowed greater use of that data for strict enforcement pur- 
poses, consistent with basic privacy safeguards. 

The Internal Revenue Service has in the past probed illegal alien em- 
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36 °" ^ ^ extent that its revenue collections were affected 

Since IRS has seen the leakage of this revenue as small compared to 
other forms of tax evasion, this has had a low priority.^ IRS involve- 
ment now might yield greater returns. The employment of illegal aUens 
oil the books has expanded along with the general growth of the 
underground economy that now troubles IRS. Legislative and regula- 
tory changes are needed to permit IRS to share information with INS 
when Its audits of employers reveal evidence of persistent employ- 
ment of illegal aliens. Initial draft enforcement rules for employer sanc- 
tions grarjt INS and Department of Labor officials ready access to an 
employer s file of eligibility certifications. Similar access should be ex- 
tended to officials of IRS. 

State and local governments have increasingly tended to take a "leave 
itto aie Feds" attitude on immigration control; some have even openly 
withheld their cooperation from INS. But France and che FRG in re- 
cent years have stepped up the involvement of local police forces Local 
law enforcement agencies around the United States were warned away 
irom a role in immigration enforcement by a directive of Attorney 
General Griffin Bell in 1978. While that ban was rescinded in 1983 
local law enforcement agencies in many areas of the country are still 
dissuaded from enforcement cooperation by political pressures from 
immigrant groups, or because resources once devoted to helping INS 
have been diverted. Some stopped cooperating because INS was of- 
ten too overtaxed to respond. State and local enforcement agencies 
for wage and hour, industrial safety, and other labor laws must be 
encouraged to share information with federal agencies about patterns 
of ille^l alien c-mployment. Federal cost sharing, training, grants, or 
other financial incentive, would quicken state and local cooperation 



Closing the Loophole of Subcontracting 

As their enforcement efforts matured, the Europeans discovered that 
additional measures were needed to halt the use of subcontracting 
and dummy fronts to evade the law. Some European employer? 
showed remarkable adaptability. As a result of testimony to Congress 
about the European situation, our reform legislation showed foresight 
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Unless enforcement is vigoroust the law could accelerate 
existing trends in industry to subcontract a greater share 
of production first to evade unionism and now labor 
standards and employer sanctions laws. The hostility of 
AFL-CIO affiliates to the increasing practice of 
subcontracting reinforces the common interest between 
labor and immigration enforcement. 



in applying sanctions to those who knowingly use **contracts, sub- 
contracts or exchanges" to hl.e illegal aliens. But the opportunities 
in subcontracting for abuse and concealment will remain a major eii- 
forcement challenge. Some Cmics of sanctions have warned that larger 
firms who feel harassed by INS will subcontract out more work to 
smaller firms that are typically non-union and which will continue 
to hire illegal aliens.^ Unless enforcement is vigorous, the law coula 
accelerate existing trends in industry to subcontract a greater share 
of production — first to evade unionism and now labor standards and 
employer sanctions laws. The hostility of AFL-CIO affiliates to the in- 
creasing practice of subconiracting reinforces the common interest 
between labor and imrn:gr?.cion enforcen^ont. 



Employer Cooperation is Critical 

The cooperation of employers in the United States is no less critical 
than it was in Europe. The Department of Labor and INS must con- 
tinue to work closely with employers, particularly in immigrant- 
impacted areas, to encourdge voluntary compliance and full use of 
citizens, legal residents, and the newly legalized to meet their work- 
force needs. INS can build Oii its experience witt^ **Operation Cooper- 
ation*' since the 1970s, in which it has worked with nearly eleven 
hundred key employers or employer groups nationwide to encourage 
voluntary use of legal resident or citizen labor. Voluntary compliance 
can rely only partly on goodwill and civic spirit, it must be accompa- 
nied by both convincing incentives and disincentives. 

Because of the chronic shortage of investigators, INS, like European 
enforcement agencies, must continue to concentrate on notorious vio- 
lators, targetting its limited enforcement efforts to areas of greatest 
payoff. As many as four million employers in the United States are 
estimated' to be subject to the sanction legislation. But only about 10 
percent of them, INS estimated, now employ illegals.^ INS's stagger- 
ing monitoring and enforcement task becomes considerably more 
manageable if tlie agency can concentrate its investigative efforts on 
the relatively small percentage that INS knows from long experience 
to be likely offenders. 



But even after it adds the some foui hundred additional comphance 
pei-sonnel for employer sanctions planned by 1988, INS will still be 
hard pressed to cover all potential violators. If INS is to rely on deter- 
rence through convictions of notorious violators, early success is es- 
sential to that strategy. INS and the Justice Department must pick 
the initial cases for prosecution with particular care. Defeat of the 
government at the outset in major exemplary cases will severely dam- 
age the credibility and momentum of the enforcement effort. 

INS knows from decades of experience which areas and industries 
most often use illegar alien labor and where to concentrate its en- 
forcement effort for the greatest payoff. At the same time, it is essen- 
tial that enforcement be uniform across all industries and geographical 
regions. The law will lose credibility and business competition will 
be distorted if, for example, the government enforces the law more 
rigorously against the New York area apparel industries than those 
of Los Angeles County; or if growers in the San Joaquin valley re- 
ceive greater lenience than those of the lower Rio Grande valley; or 
if construction entrepreneurs in Houston are free to flout the law, 
while those of that city*s hotel and restaurant trade are held closely 
to account. 

It is dismayingly clear from P]uropean and American experience that 
chronic reliance on illegal alien labor has deep roots that cannot be 
removed overnight. The preference of some employers for illegal work- 
ers will not change simply with the implementation of employer sanc- 
tions, even if suitable citi/cen workers are offered. They must accept 
other changes in their basic approach toward labor and its use, and 
some of these changes may be disruptive for them. 

An illustration of the resistance to change is apparent in ^^Operat^on 
Jobs'*, a targetted effort by INS in the spring of 1982 that removca 
nearly six thousand better paid illegal aliens from jobs at some 560 
work sites and encouraged their replacement with legal residents. Sub- 
sequent assessments of "Operation Jobs'* have shown that the num- 
ber of replacements by citizen workers was low, or that those citizens 
and legal residents taking the jobs did not remain in them long. The 
mixed success of the effort - often exaggerated by opponents of em- 
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ployer sanctions — stems in part from some enforcement restraints OQ 
that the pacca^e of employer sanctions and an increase in enforce- 
ment personnel will now overcome, and in part from entrenched em- 
ployer attitudes. Chronic employers of illegals at that time, with no 
legal obligation to hire legal workers, had no incentive to change long- 
set employment preferences. They simply replaced the illegals re- 
moved with other illegals. Delays by State Employment Services in 
making referrals for the job openings, or their inability to make refer- 
rals without an employer request, prevented the rapid filling of vacan- 
cies® suggesting a need for better employment service procedures and 
closer cooperation among agencies. Complaints of high turnover 
among citizen replacement workers were often self-serving as they 
ignored the high turnover rate of illegal workers in those same in- 
dustries where pay, upward inobility, and working conditions are 
chronically poor. 

With employer sanctions now the law of the land, **Operation Cooper 
ation" has become the '^Lawfully Admitted Workers" program (I^W), 
a coordinated effort of INS, the Department of Labor and other con- 
cerned agencies to encourage compliance among employers and help 
them find legal workers for jobs. The success of LAW will depend on 
the numbers and effectiveness of compliance officers, cooperation 
among enforcement agencies and their willingness to give it adequate 
priority, and employers' conviction that the risk of detection of viola- 
tions is great and the penalties steep. 

An educational approach would be to encourage employers to post 
notices for all employees, actual and prospective, of the requirements 
of the immigration law and the penalties that employers and em- 
ployees risk in violating it. Following the practice used in the 1960s 
and 1970s in extending Equal Employment Opportunity, employers 
might also affirm their commitment to hire only lawfully admitted 
workers in their vacancy notices and advertisements. Employers who 
make and display such warnings, should have these practices taken 
into account as part of the grounds for an affirmative defense in the 
case of prosecution. 

But education must go hand-in-hand with convincing disincentives. 
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40' f '"^^ assessed must be carefully evaluated to see if they are "^eally 
deteirmg, or are simply accepted as a cost of doing business. Sti or.ger 
penalties used by the Europeans might be adapted for use here In 
f ranee, repeat offenders risk seizure of tools and equipment, similar 
to INb s current authority to seize the conveyances of alien smugglers. 
In the FRG, offending employers who are aliens risk deportation. 

Properly enforced, employer sanctions can become a m^or safeguard 
for the wages and conditions of millions of immigrants and less privi- 
leged U.S. workers. But weakly enforced, as opponents of sancUons 
have warned, they can become another device for unscrupulous em- 
ployers to exploit or intimidate illegal alien workere, while shifting 
the costs of violations to the workers themselves. The new \sw ex- 
plicitly forbids employers from seeking indemnity bonds or guaran- 
tees from workers. But those determined to evade the law have irore 
subtle ways of covering their risks at the expense of workers that will 
require enforcement vigilance. The prohibition of indemnity bonds 
should be interpreted broadly or redefined as necessary to abuses with 
similar intent such as special check-offs, deductions, kickbacks, or con- 
tributions to special repatriation contingency funds. 



Creating the Political Climate for Success ^ 

Wortti stressing is that in the first several years after enactment of 
employer sanctions, change was slow in Europe. Time was needed 
to explain the law, and to adapt and educate the bureaucrat,y and 
the public. Time will be needed in the United States as well, though 
eccessive delay may risk raising public cynicism or disillusion about 
'the likelihood of change. We should guard against the ' 'quick fix men- 
tality, the tendency of politicians to equate the passage of a law with 
real change and to turn to other problems. Visible supporc at the cabi- 
net level of governm- -it and continuing congressional interest are 
needed to sustain mo ?ntum. It will take time and patient leader- 
ship for the public, employers of illegal aliens, public officials at all 
levels, smugglers, and the illegal aliens themselves to realize that our 
priorities have changed and that employer sanctions are now the law 
of the land. 
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If enforcement is successful, it will inevitably pinch 
some industries, who will cry foul or demand relief. This 
has been the European experience also. It will take the 
greatest of discipline in Ck)ngress and at the upper levels 
of the executive branch to resist the temptation to 
interfere with INS measures or to grant ad hoc 

exemptions. 



Some of the major steps INS must take to enforce employer sanctions 
successfully will also have high non-monetary costs in determination, 
discipline, and political will. INS must have the close bM visible back- 
ing of the White House, the Attorney General, and Congress for en- 
forcing employer sanctions evenhandedly in major illegal immigrant 
impact areas. One major handicap in Europe cited in the 1982 GAO 
study was insufficient zeal among prosecutors who, like some of their 
U.S. counterparts, tended to see immigration, violations as benign or 
promising only a low payoff. Strong leadership and clarity of priori* 
ties will be needed here as much as in Europe. 

If enforcement is successful, it will inevitably pinch some industries, 
who will cry foul or demand relief. This has been the European ex- 
perience also. It will take the greatest of discipline in Congress and 
at the upper levels of the executive branch to resist the temptation 
to interfere with INS measures or to grant ad hoc exemptions. 



Secure Ideiitiflcation: An Imperative 

Western European societies show that effective tamper-proof personal 
identification systems are compatible with high regard for individual 
privacy and rights. The availability of secure, universal identification 
is the single greatest difference between the United States and most 
European countries. U.S. law relies for verification on early counter- 
feited or abused ID documents such as birth certificates, driverV. 
licenses, foreign passports bearing INS authorization stamps, and so- 
cial security cards. The current system of identifiers is an invitation 
to v'idespread abuse and a defense for ill-intentioned employers, but 
a source of confusion for the conscientious. The current verification 
and record-keeping provisions of the law are a burden for employers 
that could undercut their support for enforcement. The executive 
branch needs to move rapidly toward a secure universally applicable 
system for verifying the eligibility to work of all U.S. residents with- 
out discrimination, while lessening the verification burden on em- 
ployers and the attendant risks of discrimination charges. 

Current enforcement practices have created nine categories of resi- 



er|c 



41 



The executive branch needs to move rapidly toward a 
secure uniyarsaUy applicable system for verifying the 
• work of all U.S. residents without 

discrimination, while lessening the verification burden 
on employers and the attendant risks of discrimination 

charges. 



42 dent aliens with unrestricted right to work and fourteen more non- 
iinmigrant categories with temporary or conditional work authority 
The rariety of documents invites abuse and confuses the well inten- 
■tioned employer. INS should move toward a single secure ID docu- 
ment for all with work authorization and should seek reinstatement 
of the annual alien regist.-ation requirement ended in 1981 Both 
measures would ease mo-r.itoring of the alien population and provide 
vital demographic and labor force data. p'"viuc 

Paying for the Enforcement We Need 

The INS itself must receive significantly greater resources if it is to 
make employer sanctions effective. It will require the full S900 mil- 

5l"rc If ^^'^f ^'^J"'/" ^}'^ legislation over the next two 

yeare, with that higher level of spending sustained in ensuing years 
While much of the funds must necessarily cbme from general 
revenues more ways must be found to shift more of the cost to both 
the beneficiaries of our immigration system and those who abuse it 
Significantly higher fees would not be unreasonable for those apply- 
ing for or receiving asylum immigrant visas, change of status, or fam- 
ily or labor preference petitions. Congress should again consider eariier 
unsuccessful proposals to levy a fee on users of special replenishment 
and temporary agricultural workers, thus leveling the cost advantage 
of foreign workers over domestic ones while building a trust fund for 
undenvriting research and training to help foreign labor users de- 
velop permanent domestic labor alternatives. The FRG now recovers 

n£rT-n"^ Tl^ ""^^"'"^^ the convicted em- 

ployer of illegal aliens to pay the repatriation travel cost of aliens hired 
- a major cost item in the INS budget. 



NwcCmer ^ Safeguard for the Vulnerable 

Europeans are more inclined than most Americans to see employer 
sanctions not just as a means of immigration control, but as a way 
of protecting vulnerable workers, whether native or foreign, against: 
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Europeans are more inclined than most Americans to see 
employer sanctions not just as a means of immigration 
control, bat as a way of protecting vulnerable workers, 
whether native or foreign, against the ne^ect and 
deliberate exploitation i^erent in illegal alien 

employment. 



the neglect and deliberate exploitation inherent in illegal alien em- 
ployment. Labor unions were leaders in the fight in Europe for em- 
ployer sanctions. The German TYade Union Federation (DGB), began 
to appeal sanctions as early as 1968. in France it was the Socialist 
Party, with its strong identification with the working class, and with 
the backing of the unions, that gave priority to toughening the en- 
forcement of employer sanctions after it cook power in the early 1980s. 
Unions in Sweden, Denmark, and Austria are virtual partners of their 
governments in enforcing sanctions. 

It was the United Nation's oldest specialized organization, the Inter- 
national Labor Organization QLO) where trade union leaders deliberate 
together with government and employer representatives, that in 1975 
passed Resolution 143 giving employer sanctions international accep- 
tance. The ILO saw then the need "... to avoid the excessive and 
uncontrolled or unassisted increase of migratory movements because 
of their negative social and human consequence," and to eliminate 
the abuses of . . illicit and clandestine trafficking in labor." Article 
6 of the ILO Convention calls for provisions in national laws or regu- 
lations "... for the effective detection of the illegal employment of 
migrant workers and for the definition and the application of adminis- 
trative, civil, and penal sanctions."^ 

American labor, the AFL-CIO, also has supported employer sanctions 
legislation since the early 1970s, leading the drive for enactment of 
Cdifomia's prototypical employer sanctions law, the Dixon Amett Act, 
in 1971. The AFL-CIO, however, has become less resolute in recent 
years as some key affiliates in apparel, agriculture, hotel and restau- 
rant, food processing, and services have recruiied illegal alien work- 
ers. Employer sanctions should be seen as the latest in one hundred 
years of labo; acked effort to ensure that U. S. immigration laws pro- 
tect the wa'* md standards of American workers, beginning with 
the 1885 law prohibiting the entry of foreign contract labor. 

While the new United States law indeed aims at curbing the flow of 
illegal workers, current legal immigration trends can be counted on 
to bring larger numbers of the less skilled into our economy for years 
to come. Herein lies a significant and potentially challenging differ- 

"to 



The European eiqperience shows that without employer 
sanctions the task of integrating large numbers of 
vidnerable, newly legalized residents who have built 
some equity in our system would be more difficult. Their 
wages and labor standards, the very worth of their legal 
status, would be most at risk if employers remained free 

to hire and exploit illegal aliens. 



44 f S^^^^" current U. S. circumstances and those existing in the 
lyTOs when the Europeans adopted employer sanctions. F^ced with 
severe economic slowdowns, the Europeans virtually halted legal im- 
mi^Uon. Job growth in Europe at that time was slow and remains 
so. But the United States has enacted sanctions at a time of feir job 
^th and with the prospects for burgeoning legal immigration. Es- 
timates range fix)m 100,000 to 750,000 for the number of new wor- 
kers who will legally enter our labor force under the Special 
Agricultural Workers legalization arrangements (SAW) of the 1986 Im- 
migration Reibrm Law. As these new workers tire of their ferm job 
and begin moving into less-skUIed urban occupations, they will be 
replaced with additional legalized foreign workere under the 
Replenisriment Agricultural Workers (RAW) permitted by the law 
1 housands more will work seasonally each year under the new law's 
eased temporary agricultural workers arrangement ^-2A) 



Then, amnesty for those proving they entered illegally before 1982 
will bring hundreds of thousands more illegal workers out of the 
shadows, and enable them to seek their full rights and better work- 
ing conditions. Legal immigration, puUed by the suction pump of fam- 
ily reunification and now surpassing 600,000 a year, will yield rising 
numbers of less-skilled newcomere. 



In making its generous offer of legalization or safehaven, U S society 
undertakes a solemn obligation to give the full protection of its laws 
to those entitled to be legalized. The European experience shows that 
without employer sanctions the task of integrating large numhere of 
vulnerable, newly legalized residents who have built some equity in 
our system would be more difficult. Their wages and labor standards 
the very wrorth of their legal status, would be most at risk if employers 
remained free to hire and exploit illegal aliens. Most importantly em- 
ployer sanctions can help provide an opportunity for jobs and better 
wages for the twelve million to fifteen million citizens and legal resi- 
dents who are now jobless or working part-time because that's the 
only employment available. 

er|c • a 



Toward An Economy Without Illegal Alien Workers 



Critics have often pointed out that employer sanctions were not a pan- 
acea in Europe. Indeed they are not. But the European countries that 
have successfully applied them never regarded them as more than 
one instrument in an array of policies against illegal immigration. 
Sanctions have yielded best results when coordinated with a range 
of manpower, law enforcement, and economic policies. 

Among possible complementary steps for the United States, better 
management of our labor force stands out. For general economic and 
social progress, as well as to reduce reliance on illegal alien workers, 
we must make full and efficient use of our potential domestic labor 
force, including displaced workers, willing senior citizens, the handi- 
capped, women, and minorities, as well as the large numbers who 
will enter it through the legalization and amnesty provisions of the 
new law. 

Reduced demand for illegal immigrants would be only a byproduct 
of steps the United States might take to improve the proficiency of 
the domestic labor force and rationalize its use. While this extensive 
agenda cannot be discussed in detail here, it is clear that we must: 

— Improve the labor market service performance of the United States 
and state employment services, and strive for closer cooperation 
among INS, the employment services and employers themselves 
in providing Jabor market services to legal workers. 

— Dovetail our job training and job counseling efforts to meet man- 
power needs of illegal immigrant-dependent industries. 

— Make our present immigration laws more responsive to the coun- 
try's needs for skills, with less emphasis on reunification of the 
non-nuclear family and adult children. 

The time has also come to consider whether the survival of some in- 
dustries dependent on foreign labor justifies the high socialized cost 



j^g of maintaining them. A few of the most egregious examples can be 
cited. The carefully protected domestic sugar industry relie? on H-2 
workei-s and illegals in south Florida, and mostly illegals in Tbxas and 
Louisiana. No one can defend an arrangement that compels U.S. con- 
sumers to buy U.S.-produced sugar at prices well above the world 
price, thus underwriting American sugar producers who employ 
predominantly foreign labor. At the same time, low-cost producers 
of sugar in the Caribbean or the Philippines, with their U.S. export 
quotas now cut to the lowest levels in one hundred years, must lay 
offworkei-s, who then become candidates for illegal migration to the 
United States. 

Advocates of New York garment producers, which are heavily depen- 
dent on illegal alien labor, deplore job losses to imports and lobby 
Congress against admission of lower cost foreign apparel imports. 
Domestic clothing manufacturers' spokesmen have even argued that 
the socially beneficial role their industry plays as an avenue of entry 
for immigiants itself justifies protection.^** 

Strong protectionist impulses once again are aimed at weakening eco- 
nomic developn^ent and job creation schemes in the Caribbean ba- 
sin that not only can help stabilize the area, bu. can reduce the pool 
of potential immigrants. Restrictions on the duty free entry of products 
from Caribbean Basin Initiative (CBI) countries are in effect a vote 
for more illegal immigration. Mexico's current best source of new jobs, 
the In-Bond (Maquiladora) industries, which now employ 300,000 
Mexican workers, is now under renewed pressures from some U.S. 
uniohs and other special interests. 

The exceptions for agriculture in the new immigration refonn law help 
perpetuate agriculture's archaic labor policies, invite future immigra- 
tion abuses, and sap the moral authority of U.S.immigration policies. 
They should be ended promptly. Western growers have disingenu- 
ously but successfully brandished the lobbying appeal of the family 
farm and low consumer prices to win continuation of the subsidy of 
foreign labor, thus delaying the mechanization the labor-intensive fruit 
and vegetable industry needs to meet growing foreign competition. 
In fact, this labor subsidy goes often not to small or struggling family 
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Western Earope and the United States have together seen 
their competitiveness decline in the changing 
international economy. A significant question for the 
economic future of both societies is the extent to which 
the easy availability of cheap, flexible labor has distorted 
investment decisions, rewarding the overbuilding of low 
productivity industries and discouraging technological 

innovation. 



farms but tx) large-scale operations owned by banks, conglomerates, 
and oil companies. The citrus industry, a major employer of illegals, 
has corporate and absentee ownership of 80 to 90 percent. Citrus has 
overexpanded because of tax preferences, competition-limiting mar- 
keting orders, and subsidized labor and water Some ten thousand 
citrus growers stand as a powerful lobby for protection against low- 
cost citrus from Latin America." 



Employer Sanctions: A Discipline for Economic 
Competitiveness 

Western Europe and the United States have together seen their com- 
petitiveness decline in the changing international economy. A signifi- 
cant question for the econoraic future of both societies is the extent 
to which the easy availability of cheap, flexible labor has distorted 
investment decisions, rewarding the overbuilding of low productivity 
industries and discouraging technological innovation. Faced with the 
choice between long term commitments to labor-saving capital im- 
provements and hiring more inexpensive, disposable labor to increase 
output, too many European and American employers in hard-pressed 
industries have opted for labor. But even with the implicit subsidy 
of cheap foreign labor, some such industries have still needed pro- 
tection to survive over the longer term. 

Employers, both European and American, in such sectors have ex- 
perienced the same "tread mill" effect from their reliance on foreign 
labor The availability of foreign workers lowers employers' incentive 
to restructure wages and working conditions to attract and hold 
domestic workers. The widening wage gulf between their firms and 
more technologically advanced ones then causes domestic workers 
to abandon their industries, creating further "labor shortages" to be 
met by the importation of still more foreign workers.^^ Getting off the 
treadmill will be painful for some, but good for the country. 

Screeniiig illegal alien from jobs and replacing them permanently with 
legal residents will often demand changes in the hiring practices, cost 
distribution, and production methods of dependent employers. High 



among requirements wUl be greater attention to job content, moti /a- 
tion, training, efficiency, du\d wages. It must be accepted that some 
marginal firms may not survive this process, or may find that they 
must change their senlce or product. Acceptance of the consequences 
of effective employer sanctions means acceptance of the possibility 
of fewer jobs than might have been created in our economy in the 
long run, but better ones. 
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